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--EXCEPTIONS. ,

FrEAR AND AVlHTING. J h. AND J. Q. WOOD. ESQ.. OF

BAR, IK TLAOE OF JUDD. O.J., DISQUALIFIED.
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Dfxihed 2S. IS91W.C

aadiacs of feet of a trial Justice thd SaHas
m dearly contrary to tbe evWsac.

Sept.

BMMMimt overruled,

OPINION OF THE COURT, BV J. Q. WOOD, ESQ. v

f. Ikis ease of ejecuneu;; originally eame before Ur. Chief
Twsuce JikW. jury bonisr waived, and a decision for the plaintiffs
was jsivtsa. Exwpdon to thi decision were duly takou by
ika dafendani on die grownd that the foldings of fact in fs,vor

a iko pkinuiis were contrary to the evidence and the weight
die evidence.
The question i? simply one of botmdsry. Thopkintife

kuds to stirreyed in 1S50. die defeudsnrs in lSoo. The
Pap Gnuu. land of deiedurs. was surveyed by J. S. Emerson.
Senior, and npon this sxirvey vras based the grant. This grant
calls for a strip of land beginning at the southwest corner of
Emersotrs Grant (240) and extending 100 chains sHuhvresterly.
10 chains northwesterly. 100 chains northeasterly, aud 10 ehains
southeasterly Co the startiug point.

The exact point of starting in this survey is a vital one.
"Where did 3dx. Einersoo begin f vThe plaindcs ptu in endeuce
the aeld notes of Emerson. Senior. These notes are as follows:
iJBegun at; "1Uiaui"s (meaning "Win. S. Emersoifs lor..Ioyal
Pait Xo. 240) S. V. bound., from thence laid on "for Papa
(Royal Patent Xo. 17S4) one lot of 10 chains (meaning a lot
ten chains wide) to a gray stone on pali. ranged from pile of
stones oa plain between two bluffs."

"Wish these notes 3Tr. Rowell. a surveyor who testified for
the plaintiffs, asempted to get the southerly boundary of the
pfeiuuas" knd which is the northerly boundary of the defend-

ants knd. He says that he discovered a grey rock, that he
could see k from the sea. that it was prominent aud diat by
running the course north from the sea he struck this grey rock
and that there was a stone wall in the course --ranged from this
grey rock to Grant 240; the Emerson Grant. He also states
that die distance from the grey rook to the sea is 5 or 6 chains
more than the grant calls for.

ilr. Monsarrat. a surveyor who teaned for the defendant,
discovered a different grey rock but not until he had located it.
and then it was discovered to be in die same line as the Eowell
grey rock, ranged from the sea to the pali. He started from
the road as a base fine and followed die metes and bounds in
the patents. However, he failed to locate the back line of the
PajM Grant, so that there is uodung in his testimony to show
that the distance from the grey rock to the back line oi the Papa
land is 100 chains as called for by the patent.

3Ar. Gay. another surveyor for the defendant, stated that his
grey reck, the same as located by Monsarrat. was visible and
that this iras the only grey roek visible. He followed a line
from die sea SO chains until he struck Kalepeamoa and from
this paint ran a line parallel to the government: road. From
die map prepared by Mr. Eowell. a line run from this point
parallel so die goveramen road would not strike any grey
rodkj but would run eve south of Boweffs; grey roek on the
pafi. Mr. Gay also did not chain the distance from dus grey
roek to she back fine of Pap, although he was employed to
survey Paps.- -

Bosk reeks are clearly visible from die plain below, the upper
or Roweli noik being die more conspicuous of die two. Both
xoaks are also on the same fine ranged from the plain between
the ro Uuuis.

I. is disicuh to say from the evidence which ox these rocks
is die ""gray stone' mentioned in the aejd notes. There is
some evidence in support of either view. Under such circum-stsnee- s

the finding of fse of she trial justice cannot be set. aside.

Tie exceptions are overruled. - '

?.

W. JR. Cs-sU- e xor pfeiatiss.
A. S. JImritceU for defendant.
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I - .SaBkiT&D Sept. 21, 1S96. Decided Sept. 29. 1S95.

JCBD. CJ F2EAE.AXB WHTXnfG. JJ.

" '" ji rasniie effissst, szk iat te rsiasg ta oc2bsr srs ecs

OPCvKKC OF THE COCHX. 3T JBDD, a J."

The defiaidaiKs wsse changed wki adultery, the sad "W.

Ejuhfe kas s lasrried a Eer. H. H. Psrker was: esHed

for Ae pssiseaKiaa id tesaied skst he ws a. snakier ssd
asrzied Enfefe sad Eask Eohak. in JaaHary. 1SS4, m Hoso-IcJ- B.

Thai ie kees a record of marrkges sad due he was

fiaeased. w pafH die marriage ceremcay.
The defendants" cansel moved the DissieJ Magistrate o

aike o the tesamony a Mr. Parker n the gioasd thsi k
did not sjJpsr ihss he was. andwdsed to soleamiae die jbbt-i- s

ce5H4ny. bo reoi wf audi aBihorizdoH b2ngserd
iaevidcBce. Ed eo escBse la oSe&l for es eserisg the
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same. This die Court refuel. Defondants comsol also
asked the CVurt to require Mr Parker, to produce his record
of the marriage in question in order that defendants might

- thereby impeach Air. Parker' testimony. This tos also ro- -

fusetl. The Court found the dafondanis guilty and imposed

i,",the sentence; whoreupou the dt fondant? appealed to this Court
" on die points of law as above stated. -

Tn 2 Greoiileafs Ev.. Sec. 401,'tlio author says, that diivct
roof of marriage is required upfoi indictmont for polygamy

and adultery and in actions for criminal conversation. "Other
'direct proof is made either by the testimony of a witness present
at the celebmti6nf or of the partieS-themsolve- s. where tlioy are
eoinpetent" '

"It appears that seldom the testimony of the celebrant can
- be procured and so the authorities say that the "celebration

proved by the record thereof or by the witnesses

present. The latter is considered stronger evidence, but ii is

not necessary under the rule for the best evidence to produce
the record or the celebrant." unleis perhaps the" other eidohce
is purely circumstantial." 14 Am. & Eng. Encye. of Lawvp.
o23 and cases cited. "The record is a memorandum of the
eompaevnot the compact itself." irooite 2 Gurt.
Eec. 51G. 522. --cited in 2 Bishop on Marriage & Divorce,
Sec. 271.

The celebrant is certainly a witness to the ceremony and
wa can conceive of no better evidence than his. The Court
did right in refusing to strike ouuthe testimony.

As regards the want of production of die authorization .to --

solemnize jnarriages. AVe think it was not necessary to pn'
dneo it. The principle is that the presumption .exists tliat'a
person exercising an official function has the requisite authority
to exercise it. - 1 Greenleaf. See. 92. expresses the jiriuciple
its follows: "All who are proved 'to have acted as such1 are pre-
sumed to have been duly appointed to the office, until the cou-trar- y

appears." Doe v. Yomui. S Ad. & Ellis. 3s". S., G2;

Plymouth c. rainier. IT Conn. 5S5: State r. Abbey 29 Yr. GO.

. See Goc. r. Ohhiit al. 9 Haw. 641.
Tt was within he discretion of the magistrate to suspend the

trial and order the witness called for the prosecution to produce
his reccrd. nu r was not obligatory upon him .to do spj for
it was competent for the defendant to produce the record in
Court by a subpoena duces Unnn addressed to die celebrant.

The points of law arc overruled; and the appeal is dismissed.
Dtp. Attn. Gin I E. P. Dole for prosecution.
A. $. HHMfihrnis for defendant.
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Any sarsaparilla is sarsaparilla True. So any
tea is tea. So any flour is flour. But grades differ.
You Avant the best. It's so with sarsaparilla. There
are grades. 1'ou want the best. If you understood
sarsaparilla as well as you do tea and flour it
would be easy to determine. But you don't. How
should you ?

When you are going to buy a commodity
whose value you don't know, you pick out an old
established house to trade with, and trust their

x experience and reputation. Do so when buying
sarsaparilla.

Ayers Sarsaparilla has been on the market
fifty years. Your grandfather used Avers. It is a
reputable medicine. There are many sarsaparillas.
But only one Ayers. IT CURES.
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TahfiWatAPR BWERALWATER.

Is Alwavs Pure, Bright and Sparkling.

EVERY BOTTLE WARRANTED BY THE

HoIIister Drug Co.
Sole Agents for the Islands.

ROBERT CATTON
ENGINEER.

Importer of Sugar Machinery
Steam Ploughs, Rails and Rolling Stock,

Cast and Wrought Iron Piping,
Coffee and Rice Machinery.

Djsimegr&rors, "Victoria" Cream Separators.

OFFICE AND WAREHOUSE Qbkh Street, Boiotoll.

wWjk , aws- - MMwtjjjijinfrl.-.- nijaBglS J
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R Potier Drug's Ch em. Corp '"B I

t

r t ":':. Tobaccoi

1 i:L Pipes --d

gmokers'
Articles.

WHOLESALE A2D RETAIL.

HOLLISTER & CO
. CORNER FORT AND MERCHxTT STREETS.

SEW Import direct from the principal factories of the World.

y. WILCOX, President.
E. SUHR, Secretary and Treasurer

HACKFELD. PresWeat.
Auditor

Pacific Guano and Fertilizer Co.

POST OFFICE BOX 484 HOTUAL TELEPHONE 467

We Are Prepared to Fill All Orders for

Artificial
Fertilizeri,

ALcO, CONSTANTLY OX HAND:
PACIFIC GUANO. PUTASff. SULPHATE OF AMMONIA,

NITRATE OF SODA. OACOINED FERTILIZER.
SALTS. ETC".. , ETC

attention nalysis bronr azricultaral cbemiit.
All goods GC.AKANTEED every reipect.
For Inrtber particulars app y

DB.w.AVEPDAM.anam Pacific Gnaflo and Fertilizer Company.

Island Visitors

AT

TO HONOLULU !

SAVE YOUR
TRAVELING EXPENSES

PURCHASING' YOUR

L. B. KERR'S
If you are not coming to Honolulu

send for patterns and quotations. Your
orders will be attended to quite as well

yon selected the articles yourself.
JUST EECEIYED: complete as

sortment French Muslins, French
Chalys, Black Alpacas, Black and Col-
ored Cashmeres, Serges, Eibbons,

L. B. KERR,

aTslj-J.x- . 1

f
J. F. Vice

M VY,

ETC
Sr ial gryen to of soils

are in
to

BV

as If
A

of

T.

Dry Goods

Laces, Flowers, Linen Handkerchiefs,
Table Napkins, Linen Damasks
bleached and unbleached. Bedspreads,
Blankets and Sheetings.

Also a fine range of Men's Suitings
and" Trouserings.

A Single Yard or Article at Whole-
sale Prices

Queen Street,
Honolulu.


